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RE: MUR 6311 

Dear Mr. Jordan: 

Americans for Prosperity, a 501(cX4) social wdfiue organization organized as a 
non-profit corporation under the laws of Washington, D.C., C*AFP**) received the 
complaint designated as MUR 6311 on June 22,2010. R requested and was granted a 30 
day extension, and hereby provides this response on behalf of AFP. 

As an initial matter, the complaint claims that AFP violates the Federal Election 
Can̂ Mugn Act liy nmning advertisements die complainant avers are independent 
expenditures rather than issue advocacy. Eveiy odier allegation in the oomphunt begins 
by taking as an assuiiqitioa that the advertiseinent m question is e q » ^ 
therefore it nnist have a disclaimer, nnist be rqxiited,hsfandmg sources must be 
disclosed, and that as a result AFP is a political committee. Because the advertisements 
cc»nplained of here are not esqiress advocacy, the complaint on foat count must be 
dismissed, and the other allegations should be sunilaiiy dismissed l)ecauae ofthe "house 
of cards" nature of their reliance on a fidae premise. 

In light of die First Amendment right to engage in graaaroots issue advocacy 
fittnlyestaUidiedinthewdwofFedleria/f/ecr^ Wisconsin Ri^ to 
iLf̂ , 127 S. CL 2652 ̂ 007) C9nt7jLir)f it becomes dear dmt die allegations contained 
in this oomfdaint are totally baseless. TUs entire Gonqilaint stB 
vriiich cannot survive the guidance ofthe United States SupreineCouit Ihiscomplamt 
should lie speedily diqMdcfaed lest it invite anavahmcfae of similar complainta each time 
an organization exereises constitutionaUy guaranteed riglits to petition die government 



This compiaim amounts to nodiuig niore dian an attempt by incumbent politicians 
to intimidate, silence or dimmish die voices of then: policy opponents as dire 
consequences ofthe 2010 heatthcare bill become more apparent and a series of upcoming 
votes related to healthcare and Medicare proceed through the legislative branch over the 
next few mondis. This is ablatant attempt to use the First Amendment's prohibition that 
''Congress shall make no law...abridghig the fieedom of speech...or the right ofthe 
people peaceably to assemble, and to petition the Government for a redress of 
grievances" and twist it to have a regulatory agency fonction as censor of speech directiy 
related to important public policy issues. 

0) AFP is pleased to provide the Commissum widi die analysis below demonstrating 
rs. why thisadveitisementisagenuuieissueadveitisemenL As a result, the FEC has no 
Cp constitutional, statutory or reguhrtniy basis to assert anyjurisdiction over this 
^ advertisement or AFP. 
(Ml 

^ Americans for Prosperity's Advertising Is Not an Independent Expenditure. 

^• 
O The Ad Does Not Afeet the Definition of "Express Advocaev" under 11 CFRI00.22(a) 
f i 

^ Under the FECA and its implementiiig regulatioiis, an ad must contain express 
advocacy to be considered an uidependent expenditure. See, 2 U.S.C. §431(17); 11 
C.F.R. §100.16. The AFP ads at issue here contain no express advocacy, eitha: under 
the standard laid out by WRTL tt (diacuaaed infrd̂  or under the definition of''express 
advocacy" contaued in Omunisskm regulations at 11 CFR § 100.22(a) or 11 CFR § 
100.22(b). 

Express advocacy is defined Commission regulations at 11 C.F.R. §100.22(a) 
as follows: 

Expressly advocatmg means aiiy oommunicatkm tfaat-(a) 
Uses phraaes such as **vote for tlie President," **re-elect 
your Congressman," '̂ support the Democmtic nominee," 
**Gast your ballot for the Republican ̂ MUan̂  fbf U.S. 
Senate m Georgia," "Smidi for Congress" "Bill McKay m 
"94," "vote Pro-Lifo" or "vole Pro-Clioioe" aoooaqianied 
by a listing of cleariy identified candidates described as 
Pro-life or ProOioice, "vote against Old Hickoiy," 
"defeat" accompanied by a picture of one or more 
candidate(8), "rgect the incumbent," or conununications of 
campaign dogan(8) or uidivklual word(s), wfaicA m oonlBxt 
can have no odier reasonable meaning tlum to urge the 
election or defeat itf one or more deariy identified 
caiididatiB(aX such aa posters, bunqier stadoBrs, 
advertisements, etc vriddi say "Nuon's the One," "Carter 
76," "Reaganmush" or "Mbndalel"... 



The advertisements at hand do not satisfy die standard for "express advocacy" set 
out by the Commission mil C.F.R. §l00.22(a). As an initial nutter, the audio portion of 
the script does not meet tliis standard. There is no reference to an election, it contains no 
electoral position and encourages no electoral action. Even ui the video portion of the 
script there is onlv a reference to a website address www.novemberiscommg.com that 
appears for appro3(unaldy 3 seconds, and calls for no action on the part of the viewer 
with respect to any election. It is a fectual statement, and not a reference to electing, 
defeating, or suppiirting or opposing any candidate. 

In feet, the ad references health care nudters repeatedly aiid provides legislative 
0 ofifice phone numbers. Durmg the month of June, v̂ ien tins advertisement was airing, 
CO there were a nundier of significant healthcare matters pendiî  issue m the House and 
O Senate. For example, on June 14,2010, the Washington Post rqmrted, "Doctors fece 21 
^ percent cut in Medicare payments." On June 24,2010, the ATew yoritTfmer reported, 
^ "House Passes Phm to Slop Medicare Cuts to IXictors." This followed-as rqp^^ 
•ciil̂  these artides--dgnificantlegidativemaiieuverii4 hi tbe House and Senate. AlsomJune 
^ of 2010, significant regulations implementing the heahh care bill were released by the 
O Executive Branch, which were the sutgect of significant public debate. 
'HI 
Hi 

The advertisements that are die sulgect of this complaiiit fell fer short of the 
standard that the Commission has previously applied to delennmations of what 
constitutes express advocacy. In MUR 5024, a complaint about a brodnue that contained 
numeroua references to a candidate's experience, character, and qualifications for olfice, 
including the pfaraae "New Jersey Needs New Leaden," three Commissioners took the 
position that "die dogan does not constitute a cainpaign slogan such as *Dean for 
America,'because there is rio iiiforniation that the slogan appearing in these brochure 
was employed or adopted by any ofKean's opponents as part of their campaigns. There 
is sunply no basis to condude that dus stogan is identified with any canqiaign or that 
readers can perform this identification." These three Commissioners concluded that the 
brodnire at issue in MUR 5024 did not constitute express advocacy, and die Conmiission 
unaniinoualy dismissed the «ffmpl«iiyit-

In MUR 5842, the Goiimussion declined to find'^eoqpress advocacŷ  u 
CFR § 10022(a) wifo reflect to sdveitiaemeDlB diat said "Jun M M ^ 
repreaem Georgia valuea" and "John Banow not Repreaentmg Georgia Values." Ina 
Statement of Reasons, two commissionen laid out duee ways diat a communications can 
be an "express advocacy" commimication under 11 CFR 100.22(a): 

• îmneraled *̂ Diagic word plnases" 
• Express advocacy under f£Cv.JMS9Bsadbcs^ 

238 (1986) (vote pro-life accompanied by candidates identified as pro-life) 
• Campaign slogans or sunihg individual woriss that can only be reasonably 

uidcntood as admonitions to vote for or against a particular federal 
candidate 

See Statement of Reasons, Pefienon and Hunter, MUR 5842, p. 11. 



Just last year, die Coinmission and die ()fifice of Cieneral Clounsd dedined to find 
express advocacy under 11 CFR § 100.22(a) m diis advertisement: 

[Narrator:] What will it take to get Nordi Carolma movmg? 
Experience. Leadership. Riduud Buir. In Congress, Burr 
fought to keep jobs here, vMie attracting new businesses. 
He blodced unfeur trade practices seven times, votiî  
against givmg China speirial trade status. A small 
businessman for 17 years. Burr has the leadership required 

HI to protectjobsofourwQikmgfinnilies. Cdl Richard Burr. 
po Tdl him thanks for bdng a conservative, common sense 
O voice for North Carolina. 

^ See Statement of Reasons of Commissioners Wddier, Baueriy, and Wdntnuib, MURs 
<q- 5910 ft 5694, at 8-9 (rqttodudng the OGC recommendation). In its andysis ofthis 
^ advectisenient, the ()fficeof(knend Counsel stated, "...the ad does not contain 
^ 'in effect'explidt directives that urge the viewer to vote for Burr, see 11 C.F.R. § 
^ 100.22(a)..." With respect to the andysis in this saine MUR, CoDunissioners Peterson, 

Hunter and McGdm sdd, with reflect to 100.22(a)'s discussion of dogans, "To be clear, 
the mere use of some sort of dogan or odier aimilar language is not enoû  to come 
within its regulatory reach. Instead, the regulation contemplates that the slogans or other 
similar laiiguage be that sauM aa (or at least resemble) a sfogsn that is bemg used ^ 
campaign ofthe referenced federd candidate." 

Applymgdietextof 11 CFR§ 100.22(a) and die Commiasion's treatment of 
"express advocacy" under 11 CFR § 100.22(a), it is clear diat the advertisements that are 
the sutjectofdus complaint are not express advocacy as defined m that section. Thereis 
no dispute that the advertisemeiits at issue here do not contam "magic word phrases." 
rmwiplai'niwif mwlfea mueh nfthe phrtwe "M<wemhgr n Cammg* - which in. rimply ft 
fectud statement-or a mere dogan-that does not urge die viewer to take any action 
with respect to any election. Thae is no reference to electing, defeating or supporting or 
opposing any candidate. There is no "MCFL" style advocacy urging voters to vote a 
certain way and then identifyuig those candidatea who vote dat way. As a result, it is 
dear diat this conqikum is basctes and is sunp̂  a pdlticd nia^^ 
inq̂ ortaid voicea that qppoae die poaitions of mcumbent oflBce holdeniiaiiî  
Americans for Prosperity and other oiganiTatinns diat oppose die federd government's 
increasuig iiwolvemem in healfo care insurance coverage and medicd treatment 

TheAdDQesNotMsetOie DeMtlon afEaressAdtfotsaev" under 11 CFR IQQ.22fb) 

The oomidaim m this case only alleges a viohtfion of 11 CFR §100 J2(aX not 
10022(b). However, even an andyds under 11 CFR § 10022(b) wodd not find die 
advertisenients the sdgect of diis coniplamt to be express advocacy 

4 



Express advocacy is defined by Gommisdon regulations at 11 C.F.R. §100.22(b) 
as follows: 

(b) When taken as a ixdiole and with lunited reference to 
externd events, such as the proxunity to the election, couU 
only be interpreted by a reasondile person as containing 
advocacy ofthe election or defeat of one or more clearly 
identified candidate(s) because-

(1) The dectord portion of the commimication is 
uiunistakd>le, unambiguous, and suggestive of only one 
meaning; and 

CO (2) Reasonable minds codd not diflfer as to whedier it 
Q encourages actions to elector defeat one or more deariy 

identified candidate(s) or encourages some odier kmd of 
action. 

(M 
Qi 
<M 

^ In many ofthe MURs referenced above, various Conunisdoners have taken 
Q difieringpodtionsaboutdieineanmgof 11CRF 10022(b). IhMUR5842, 
^ Commissioners Hunter and Peterson noted that a commimication must contain an 

"dectord potion" with a *VeferenceQ to a candidacy, an dectkm opponent, or any other 
language regarding the federd election process." Furthermore, the Commissioners noted 
that a "hide of any caU to action...fordier.undennines the notum that the nidler contain 
an dectord portion." The underiyhig ads in this MUR are described 5i(pra. 

In MUR 5694 and 5910, Goinnusdoners Peterson, McCHdm and Himter sdd, "as 
long as'reaaonable muds'can plaudbly mteipret an ad m aonie way other than as 
encouragmg actions to dect or defeat a dearly ulentified candklate, the ad does not 
contain 'express advocacy' as defined by section 10022(b)." Again, the underlying ads 
at issue here are described si(pra. 

^Mi respect to court review of 11CTR § 10022(b), die regulation has not fered 
wdl. As noted in June of2010,10022(b) "has been ruled imoonstitutiond by every 
federd court that has coosUered it on its merits." ̂ .e.g.,Vlrgpda Sodeiy fir Huaum 
I0Sr V. Fedend Election Commission, 263 F.3d 379 (4*" Cir. 2001); Ms, R i ^ to L»fi 
Comm., Mc. v. Federal ElectUm Commission, 914 F. Siqip. 8,11 Mdne), afifii per 
curiam, 98 F.3d 1 (1st Cur. 1996), cert, denied, 522 U.S. 810 (1997) ("MRLC") ("K is 
obvknis diat sdipart (b) of die FBC regulation comes direcdy fiom" FuigddL); Rî U to 
me qfDukhess Co,, bic. v. Federal Electum Commission, 6 F. Supp. 2d 248 (S.D.N.Y. 
1998) (findmgdiat 11 CFR § 10022(b)*8 definition of'express adwcacy* ia not 
autiiorized by FECA). 

Because Americans for Prosperî  is a corporation located in the Fourth Cncmt, 
10022(b) cannoC be ooostitutionally enforced against it in ligjht of FZrgl^ 
Manmi I(^v.F£C, 263 F.3d 379 (4** Cir. 2001). The most recent Fourth Cucuit 
litigation to consider 11 CFR 10022(b) is currentiy penduig. It is our understanding dutt 
Real Thah About Obaauiv.Fedend Election Coeimlssionn̂ eDiû  
Circmt with an appUcation for en banc hearmg which raises constitutionality of 11 CFR§ 



100.22(b). In the district court, the Conunisdon uutidly prevailed on the prdiminary 
injuiiction ard was affiriiied by the Fourth Circut, but the Supreiiie Court vâ  
decision and remanded for fiirther consulerBtion m light tifClllsens United v. Federal 
Election Commission. Phuntifis in that case have asked for en banc consulerBtion of the 
prdmunary mjunction. 

Because the advertisement itself at issue here does not meet the 100.22(b) 
standard and because of the questionable oonstitutiond status of 11 CFR 100.22(b), 
Americans for Plroqierity believes that the CSommisskm shoidd 
fiuiherstq[» with respect to this matter under a 100.22(b) theory of enforcement Shodd 

rn the Conuiiission decide to move forward wifo any fiirte action on this comp̂ ^ 
CO anil CFR 10022(b) dieoiy, Americans fiir Prosperity wiU take dl necessary stqis to 

defend ita constitutiond rights aid fiirther raise the constitutiond questions presented by 
^ ddsiegulatiao. 
CM 

•tr The Ad Is a Genuine Issue Ad as Defined bv Wiyâ wn l{t^ tn f Jfi» 

^ Under die Standard hud om by the Supreme Court mIFXTZ//, and die definitions 
^ ofudqiendent expenditure and express advocacy contained m(>omm 

in particular at 11 C.F.R. § 100.22(a), diis ad is deariy a genume issue ad, aid therefore 
not an independent expenditure. While ŷ TZZ/dkl not spedfically address wfaedier an 
advertisement is an "uidependent expenditure," it logically fiiUows that an advertisemem 
that meets WRTL tt's standard fiv "true grassroots issue advocacy" is cleariy not an 
UKtependent expenditure. 

Tins advertisenieiit is a geiuiine issue ad sulgect to a iiumber of reaaonable 
inteipretations other than to vote far or agamst a cleariy identified candMate. The 
Siqirenie Court stated that a genuiiie issue ad is one that (1) focuses on a legiskdve ism 
(2) takes a podtion on the issue and exhorts the pidilic to adopt that podtion; (3) urges 
the pddic to contact theu: pubUc oflBdals widi respect to the matter; and (4) hi6^ 
ofexpreasadvocacy. See, WRTL0^7661, 

Focuses on fl lyp̂ fftiviy issue 

The subject advertisements are legishdve advocacy on health care. They focus 
on the qning 2010 hedth care l̂ gidation, the mendm'votes on that issuer and die 
continuing inyact of the law. Finally, die ads provide the legidative phone mmiber, 
encourage die viewer to contact the mendier and remind them of die consequences of die 
legislation. 

As noted dxive, the "Doc Fix" legislation that was before die House aid Senate 
in June of 2010 addresses some of die Medicare cuts indie April legidatkm, and in June 
of 2010 die Executive Brandi began iasuing regulationa that hnplement this massive 
piece of legislation. 



Nearly everyone expects dut hedth care and hedth care rehtted legiskoion will 
continue to be a matter ofpuUic concem through 2010 and beyond. In fact, the "Doc 
Fix" adopted in June of 2010 is ody a sue mondi temporary diange m the law. Medicare 
payments to doctors will need to be addressed again in December of 2010 by the current 
incunibeiit members of the House and Senate. 

Takes a ixirition on the issue and exhorts the piibhc to adopt that podtion 

This ad expliddy takes a position on die issues uivolved. It adcs the viewer to 
caU his or her nieadier of Congress to remind them dx>ut the consequences of the qiring 

^ 2010 hedthcare voles right during a tune when a number ofheahhcarelegishdive and 
^ executive branch decidona are pending. It is clear that this advertisement is an attempt to 
^ get these particular members of Congress to consider their fiiture votes on hedthcare-
gjt rekrted matters by eiqihunmg the consequences ofpast votes on the issue. 

^ Urges the public to contact their puMic oflBdds with respect to the matter 

rH provides a Congressiond district ofiSce phone munber, not a campdgnofiSce phone 
nuniber. The text of the script says "[Representdive] cast his vote....tell him [state] 
won'tfixrget" This call to action is cleariy an exhoitation to call the congresdond office 
number that accompanies this audio statement and is cleariy viable on the screen, fai 
FFiirZ/7, the Supreme Court suî ly said that a characleiistic of a true grassroots 
advertisement was one that "take[8] a podtion on a legislative issue and exhort[s] the 
public to adopt that podtion and to contact public ofifidals widi respect to the nuttier." 
WRTLn8t2667. 

Lacks indicia of express advocaev 

The advertisement does not contam die indicia of aqness advocacy. Itdoesnot 
contain the words "vole fin", "mqiport",'̂ declf', or any simUar wo Nordoesthead 
comment on any candidate'a fitneas for oflBce. fFJtTjLJTrequirea that the ad be subject to 
IIO other leasoiable interpretation other than to vote fig or against the candid 
context of delerminmg whedier an ad is a grassroots issue ad, and the same gddanoe 
logically appliea to determine if an ad "eŝ ready advocalea" a candidate'a dection or 
defeat The web address wwwjiovemberiscoming.com is a fiKtudstateniem and not a 
dhect reference to taking any paiticdar podtkm with respect to the election or defeat of a 
candidaie. 

As we have already noted Novemberl8Coming.com is dispbyed in graphics ody 
for less than 3 seconds. This phrase-and no phrase or word even referencmg an election 
at aU aid certaudy 110 woids of eiqwess advocacy - are presem m the audio portion of tte 
advertiaement 

For aU of the above reasons, die advertismg sdgect to dns rnqdiy is not an 
indqiendent expenditure. 



Americans for Prosperity is not rcqvlred to file wUfa ttie Commission as a 
political committeei 

Complainant aUeges that Americans for Prosperity is required to file with the 
Federd Election Conunission by virtue of bemg a poUticd committee. A group is ody 
reqiured to register with the Commission if it makes expenditures in excess of $1,000 or 
recdves comributions in excess of $1,000 fiir the puipose of influencing a federd 
dection andvAioae major puipose Is die mfiuencmg of dections. See BucMey v. Vdeo, 
424 U.S. I (1976). Americans for Prosperity was not fixmed and is not operated for die 

^ puipose ofinfluendî fixlerd dections and any contributions recdved by the group h ^ 
^ not been fin* that puipose. 
O 
«Ni In filct, die Americans fiirProqierity is a 501(cX4)socidvvelfere organize 
Qi 
^ ...comnutled to educatmgdtizens about econoniic policy and mobilidî  
^ dtizens as advocates in the public policy process. AFP is an oiganization of 
Q grassroots leaders who engage citizens in the name ofUnuted government and 
M fiee markets on the locd, stato and federd levds. The graasroots activists of AFP 
^ advocate fiirpubUc policies that champfon the principles of entrepreneurdiip and 

fiscd and regulatory restraint 
See hitp://www. aprt "*Tfli>rnrosneritv.orB/about (vidted Jdy 1,2010). 

Americans fiir Prosperity was fiiunded m 2004, and smce that tune has spem 
millions of dollars on legislative and grassroots advocacy in neariy every state in the 
country arguing for lower taxes and fite nuuketprindples. 

Americans fiw Prosperity - over sue years - has spent millions of doUars on its 
efiforts aid dus is die first time m the ofgsnization's histoiy that anyone has even dleged 
thd it spem nmney fiir die puipose of influendngelectioiis. Infect, Americans fin: 
Prosperity maintains an intemd Board of Directors-approved policy that the oiganization 
does not take positions widi respect to the dectionor defeat of candidates fiw public 
office-even mdte wake ofdie Supreme Court*sndiqg in Gr/wasl/iilfê v. Federd 
Election Commission, 558 U.S. 50 (2010).. 

For these reasons, Americans fiwrPtoqicrity is not a federd poUticd committee. 

Americans for Prosperity Is not Required to FUe Indepoident Expenditure 
Reports 

As discussed above, Americans fiir Proqierity did not au: an indqiendent 
eaqienditure. As a resuh, no udqiendent expenditure report was required. 

Tdeviskm Advertisement waa not Required to have a Disclaimer 



Certam politicd advertismg is reqdred to contdn speaBc disddmers. However, 
disclauner requuements ody apply to pidiUc commimications made by politicd 
conmuttees, public commumcations by any person that contam express advocacy, public 
conummications that solicit a contribiilion, aiod dl dectioneeiiqg commumcations. See, 
11 C.F.R. 110.11 (a). As discussed dxive, Americans for Prosperity is not a politicd 
conumttee, and therefiire is not req̂ iired to provide a disclaimer on aU of 
Nor does tUs advertisement contam express advocacy (see Jifprvr). Further, these 
advertisements neither soUdt contributions nor were they aired widun any electioneering 
conunimicatfons reporting tune period. 

cp The advertisement subject to this complaiiit does not fidl into any ofthe 
«o categories ofcoinmumcationsrequumg an FECA requu»ddisclainier;therefiire 
^ requfaed to contain these disclaimers. 

^ Condodon 

^ For the fiiregouig reasons, Americans fiir Proqierityieqiectfidly requests that die 
^ Conumssionexpeditioudydisnuss the Gonqilamt, take no findier action in this nuttier, 

and use this compldm as a vdude to demonstrate thd the Federd Election Commisdon 
wiU not violate the First Amendment and act as censor dlencmg the pdicy views of those 
v/bo oppose the views of incumbent office holders. 

Please do not hesitate to contact me at 540-341-8808 (telephone) or 540-341-8809 
(fine) with questions or concerns. 

Sinoerdy, 

I 
Jason Toidunaky \ Counsd fiar Americans for Prosperity 


